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Federal Responses to International Conflict and 
Terrorism: Property Rights Issues 



Summary 

Among federal actions dealing with international conflict, wars, and terrorism, 
direct impingements on private property are common. Besides the obvious ravages 
of battle, there have historically been military occupations and requisitions of 
property not in the actual theater of war. And, non-military measures may be used 
against assets, attachments on foreign assets, causes of action, and so on. 

Unsurprisingly, holders of affected property interests have claimed that their 
property was “taken” and demanded compensation, invoking the Takings Clause of 
the Fifth Amendment. This report finds that based on case law to date, Takings 
Clause limits on federal response to international threats are few, but most certainly 
do exist - mostly when private property is impressed into military service not in the 
theater of actual war. 

Successful takings claims in the international area, often involving national 
security, are made difficult by four principles. First, international dangers have 
consistently prompted courts to extend extra deference to responsive government 
measures when resolving regulatory takings claims. Second, courts say that when 
dealing in foreign commerce, the possibility of evolving world circumstances and 
U.S. response thereto make any expectation of government noninterference 
unreasonable. Third, the benefit accruing to the property owner from the government 
action may outweigh the harm. And fourth, there is deference to the President’s 
constitutional role as representative of the federal government in the field of foreign 
relations - often expressed as the “political question doctrine.” 

The protection extended by the Takings Clause also depends on the legal status 
of the property’s owner. The property of U.S. citizens gets the most protection; 
enemy alien property, none; and friendly alien property somewhere in between, 
depending on whether the alien has “substantial connections” with the United States. 

Takings claims against the freezing and vesting of foreign assets have 
universally been rejected, though with an occasional judicial caution that an overly 
protracted freeze might be a taking. In other areas, government frustration of 
performance under international commercial contracts appears to have yielded no 
successful takings claims, while law enforcement, where physical damage results 
from the pursuit of criminal suspects or financial damage results from the operation 
of front organizations, has prompted some judicial concerns and a minority of 
successful takings claims at the state level. 

In sharp contrast with the poor record of takings claims in the above areas, 
claimants challenging the impressing of private property into military or related 
government service generally have prevailed - wartime or not. Examples include 
military overflights, seizure and operation of coal mines during wartime, and 
requisitioning of private property. But military destruction of property in connection 
with actual battle, or to thwart an advancing enemy, is not compensable. 
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To be sure, property rights are not the first thing that leaps to mind when 
thinking about wars, terrorism, and international conflicts. Yet among the federal 
actions taken to deal with such threats, direct impingements on private property rights 
are common. Besides the obvious ravages of battle, there have historically been 
military occupations or requisitions of property not in the immediate theater of war. 
Non-military measures may be taken against financial holdings, corporate facilities, 
contract rights, attachments on assets, and causes of action of U.S. nationals against 
foreign governments or their nationals. Such impingements on private property can 
be quite severe, involving significant assets owned by U.S. citizens, friendly aliens, 
or enemy aliens. 

Unsurprisingly, holders of such property have cried foul. They have claimed 
that their property was “taken” and demanded compensation, invoking the Takings 
Clause of the Fifth Amendment. 1 (Indeed, government responses to 9/11 have 
already generated at least three reported cases resolving takings claims . 2 ) This report 
reveals that based on case law to date, Takings Clause limits on federal response to 
international threats appear to be few, but most certainly do exist - chiefly when 
private property is impressed into military service not in the theater of actual war. 
However, the case law has not yet addressed all areas in the foreign-conflicts realm 
that could potentially raise takings claims. 

One further caution: most cases cited in this report deal with clearly defined 
enemies and clearly delineated theaters of war. The newer decisions are just 
beginning to address Takings Clause issues in the blurrier context of combating 
terrorism, where the enemy maybe terrorism- supporting states with whom the United 



1 U.S. Const, amend. 5: “[N]or shall private property be taken for public use, without just 
compensation.” 

2 Holy Land Foundation for Relief and Development v. Ashcroft, 219 F. Supp. 2d 57 
(D.D.C. 2002) (Treasury Department's blocking of Foundation’s assets was not a taking), 
affirmed , 333 F.3d 156 (D.C. Cir. 2003); Global Relief Foundation v. O’Neill, 207 F. Supp. 
2d 779 (N.D. 111.) (Treasury Department’s seizure of Foundation’s assets and temporary 
blocking order was not a taking), affirmed , 315 F.3d 748 (7 th Cir. 2002), cert, denied , 124 
S. Ct. 531 (2003); Air Pegasus of D.C., Inc. v. United States, 60 Fed. Cl. 448 (2004) (FAA’s 
permanent ban on flights at heliport near U.S. Capitol was not a taking). 
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States is otherwise at peace, 3 stateless entities such as al-Qaeda, or indeed, nationals 
of the United States or friendly foreign countries. 



I. Broad Doctrines That Mitigate Against Takings 

The existence of war, terrorism, or other international conflict does not suspend 
the Takings Clause’s protection of private property. 4 Still, several broad takings-law 
principles of particular relevance to international threats and national security present 
daunting obstacles for takings claims in this area. 

Heightened judicial deference in regulatory takings cases 

International dangers have consistently prompted courts to extend extra 
deference to responsive government measures when dealing with regulatory takings 
claims. (“Regulatory takings claims” are those based on the government’ s restriction 
of a property’s use , rather than its physical invasion or outright expropriation of the 
property.) Indeed, the judicial deference is great enough that our research failed to 
reveal any instance where a regulatory taking claim based on federal government 
action against an international threat has succeeded. 

Statements of judicial deference are found in numerous cases rejecting 
regulatory takings claims against the United States - claims based on (1) the federal 
government’s temporary wartime shutdown of non-essential gold mines to free up 
needed mine workers and mining equipment, United States v. Central Eureka Mining 
Co., 357 U.S. 155, 168 (1958) (“In the context of war, we have been reluctant to find 
that degree of regulation which, without saying so, requires compensation to be paid 
for resulting losses of income.”); (2) wartime rent controls, Blockv. Hirsh , 256 U.S. 
135, 157 (1920) (“[a] limit in time, to tide over a passing trouble, well may justify 
a law that could not be upheld as a permanent change”), and Bowles v. Willingham, 
321 U.S. 503, 519 (1944) (“A nation which can demand the lives of its men and 
women in ... war is under no constitutional necessity of providing a system of price 
control on the domestic front which will assure each landlord a fair return ....”); (3) 
a federal order during the Arab oil embargo that an oil production company sell oil 
to a particular refiner, Condor Operating Co. v. Sawhill, 514 F.2d 35 1 (Temp. Emer. 
Ct. App.) (citing Blockv. Hirsh quote, supra), cert, denied, 421 U.S. 976 (1975); and 
(4) a federal prohibition on the exercise of stock options in a U.S. company by a 
foreign national with ties to Libya, a nation accused of sponsoring terrorism, 
Paradissiotis v. United States, 49 Fed. Cl. 16, 23 (2001) (“It is unfortunate that 
plaintiff lost his property outright. The preservation of the national security interest 



3 A forerunner in this gray area is Sardino v. Federal Reserve Bank of New York, 361 F.2d 
106, 1 11-1 12 (2d Cir.), cert, denied, 385 U.S. 898 (1966), a due process challenge to the 
freezing of a Cuban national’s assets in New York under the Trading with the Enemy Act. 
The court noted that while the United States was not formally at war with Cuba, qualifying 
plaintiff as a friendly alien, a court did not have to ignore the fact that that nation “has 
launched a campaign of subversion throughout the Western Hemisphere.” 

4 YMCA v. United States, 396 F.2d 467, 470 (Ct. Cl. 1968), affirmed, 395 U.S. 85 (1969). 




